UNITED STATES DEPARTMENT OF JUSTICE 
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW 
OFFICE OF THE CHIEF ADMINISTRATIVE HEARING OFFICER 
ADMINISTRATIVE REVIEW AND ACTION BY THE 
CHIEF ADMINISTRATIVE HEARING OFFICER 


UNITED STATES OF AMERICA, 

Complainant 


vs. 


NU LOOK CLEANERS OF 
PEMBROKE PINES, INC. 

Respondent 


) 

) 

) 8 U.S.C. 1324a Proceeding 

) 

) 

) Case No. 8,9100.162 

) 

) 

) 

) 


NOTICE 


The orders below are assigned the following OCAHO Reference 
Numbers : 


Nu Look Cleaners of Pembroke Pines . (March 25, 1991) (Denial of 
Respondent's Request for Administrative Review) Ref. No. 303. 

Nu Look Cleaners of Pembroke Pines . (March 8, 1991) (Order 
Denying Respondent's Motion to Recuse, Denying Respondent's 
Request for Attorney's Fees Under EAJA, Reiterating Viability 
of Order Rejecting Notice of Withdrawal by Respondent's 
Counsel, And Granting Extension of Time to Respond to 
Complainant's Motion to Compel/Motion for' Sanctions) Ref. No. 
308. 

Nu Look Cleaners of Pembroke Pines . (April 2, 1991) (Denial of 
Respondent's Motion for Reconsideration) Ref. No. 312. 


Subscribers should therefore replace the former Ref. No. 308, 
"Denial of Respondent's Motion for Reconsideration", with the 
attached order. 



Jack Rivers 
Counsel to the 
Chief Administrative 
Hearing Officer 



Ref. No. 308 


UNITED STATES DEPARTMENT OF JUSTICE 
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW 
OFFICE OF THE CHIEF ADMINISTRATIVE HEARING OFFICER 


UNITED STATES OF AMERICA, ) 

CampIainajiL ) 

vs. ) 3 U.S.C. 513?.4a Proceeding 

) Case No. 89100162 

NTJ LOOK CLEANERS OF ) 

PEMBROKE PINES INC., ) 

Respondent ) 

) 

) 

ORDER DENYING RESPONDENT’S MOTION TO RECUSE, 

DENYING RESPONDENT’S REQUEST FOR ATTORNEY'S 
FEES UNDER EAJA, REITERATING VIABILITY OF 
ORDER REJECTING NOTICE OF WITHDRAWAL BY 
RESPONDENT’S COUNSEL, AND GRANTING EXTENSION 
OF TIME TO RESPOND TO COMPLAINANT'S MOTION 
TO COHPEL/MOTION FOR SANCTIONS 

A. Synopsis of Proceedings 

1. On March 29, 1989, a complaint was issued which alleged that in 
violation of 8 U.S.C. §1324a (a) (1) (A) , respondent, after No vemher 6, 1986, 
hired for employment in the United States Sherida Allen, knowing she was an 
alien not lawfully admitted for permanent residence or was not authorized by 
the Immigration and Nationality Act or the Attorney General to accept 
employment; or, alternatively, that in violation of 8 U.S.C. §1324a{a) (2) , 
respondent, after November 6, 1986, continued to employ her in the United 
States knowing she was an alien not lawfully admitted for permanent residence, 
or was not authorized by the Act or the Attorney General to accept employment; 
as to this alleged violation, the complaint requested by way of relief a cease- 
and-desist order and a $1,000 civil penalty. Tlie complaint further alleged 
that in violation of 8 U.S.C. §1324a (a) (1) (B) , respondent, after November 6, 
1986, failed t-o properly verify Mrs. Allen on a verification form 1-9; as Lo 
this alleged violation, the complaint requested by way of relief a $500 civil 
penalty. The foregoing allegations were denied in an undated answer which^was 
mailed to me In an envelope postmarked May 2, 1989, and received by my office 
on May 5, 1989. 

2. On September 13, 1989, I issued a subpoena duces tecum against 
respondent, which has never complied therewith. On January 29, 1990, T issued 
an order requiring respondent to comply with the subpoena forthwith. 
Thereafter, on March 1, 1990, I issued an order which stated that if the 
respondent did not comply with the subpoena forthwith, I would make the 
findings of Inference set forth infra , rhetorical paragraph 3. 

3. On July 20, 1990, in reliance on 28 CFR S68.21 (c) (1) , I issued an 
order which stated, in part: 
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• • • I dociiinotils ciilled for in l.tie Seplember 13 , 1989 , 

oubpoenn, T make l.he following findings of inference; 

A. Thai, if produced, such documenls would have shown that afLer 
November 6, 1986, respondenL hired Sherida Allen for emplovinent., and 
conl-inued Lo employ her, in l.he United States knowing before hiring 
her and at all Limes thereafter that she was an alien not lawfully 
admitted for permanent [residence] or was not authori/ied by the 
Tinin i g ra t.ion and Nationality A;;L, as amended, or the Attorney General 
to accept employment; and 

b. That if produced, such documents would have shown that 
respondent, after November 6, 1986, failed Lo properly verify Sherida 
Allen on a verification form 1-9. 


4. Over date of August 6, 1990, complainant filed a motion for suramarv 
judgment against respondent pursuant to 28 CFR §68.36 and Rule 56 of the 
Federal Rules of Civil Procedure. Tn the alternative, complainant requested a 
findrxjg that respondent's failure to comply with orders issued by me on January 
/.'i and March 1, 1990, requiring compliance with the September 13, 1989, 
subpoena constitute a default calling for the issuance of a final order against 

respondent pursuant to Rule 37(b)(1)(C) of the FRCP and the applicable agencv 

rules. ^ - -j 


On November 5, 1990, T issued an order with respect to the foregoing 
materia] filed by complainant. .My order contained no ruling regarding 
complainant's request in connection with Rule 37(b)(1)(C) of the FRCP and the 
appLicable agency rules- However, I did grant complainant's motion for summarv 
judgment in reliance on 28 CFR §68.36 and Rule 56 of the FRCP. Further I 

respondent to cease and desist from violatioi/of 8 
o.u.L. ta) Cl) (A) , and to pay certain money penalties. 

5. Comp! a i riant ;s August 6, 1990, motion also included a motion requesting 
that respondent and its attorney, Joel Stewart, be required, jointly and 
severany, lo pay "reasonable expenses including attorney's fees under Rule 11 
Rcf 37(b) (.<,) of the Federal Rules of Civil Procedure and 28 CFR 

§68.21 (c)." Over respondent's opposition, I issued an order requiring the 

Stewart alone. 

and Lhe rest lo be paid by him and respondenL, jointly a.iid severally. 

. S- Oyer date of November 12, 1990, respondenL filed a "Request (or 
Administrative Review" which alleged, inter alia , that my decision "should be 
reversed for the following reasons. 1. A decision granting summary judgment 
_ iould not be issued where there is a genuine i.ssue of fact in dispute. Sworn 

established that there are genuine issues of fact which 
mu.sL be decided by Lhe trier of fact." 

^ . 7. _ On December 5, 1990, Chief Administrative Hearing Officer Jack E. 

Perkins issued a document captioned "Action by the Chief Administrative Hearing 

1 Complainant cited "28 CFR 69.19(5)." In In. 4 of my July 20 Order I 
^ferred that complainant meant to cite 28 CFR 521 (c) of these rules. 

Tlidt I was correct in so inferring is indicated by Lhe first paragraph of 
complainant s pending "Motion to Compel/MoLion for Sanctions" dated 
January 31, 1991. 
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nrri(HU' yHc.il.iiuj l.lie A<lniini.sl.r;il.ive IrHw Jiuiye's necision and Order." CAHO 
Perkins staled, in part: 

Tl is appareal l.liaL Lite July 30, 1990, order, specifically, Ihe 
finding of inferences, were based upon the respondent's failure to 
comply with the September 13, 1989, subpoena. However, the ALJ cited 
to 28 C.F.R. §68.21 as the authority for drawing these inferences. 

Td . Section 68.21 is entitled, "Motions to compel response to 
discovery; sanctions". As such, this provision provides sanctions 
for a failure to respond to discovery orders. 28 C.F.R. §68.21. 

The applicable language in the TfJA regarding subpoenas, contained in 
Section 274A(e)(2), provides that upon refusal to obey a subpoena, 
the appropriate district court may issue an order requiring 
compliance with the subpoena. 8 U.S.C. §1324a (e) (2) . This language 
demonstrates that ALJ's were never intended to have the authority to 
enforce subpoenas and therefore, the ATiJ's finding of inference based 
upon non-compliance was improper. 

Moreover, 28 C.F.R. §68. 21 (c)(6) states that in the case of the 
failure to comply with a subpoena, the ALJ may take the action 
t}rovided in 28 C.F.R. §68. 23(e). Section 68.23(e) provides that an 
ATJ may, where authorized by law, apply through counsel to the 
appropriate district court for an order requiring compliance with the 
order or subpoena. 28 C.F.R. §68. 23(e). Therefore, these two 
sections taken together demonstrate that Section 68.21 should not be 
used for a sanction of inference in cases where there is non- 
compliance with a subpoena. Section 68.23 specifically delineates 
the procedure the AU may follow when a party fails to comply with a 
subpoena. Furthermore, if the complainant's January 18, 1990, Motion 
to Compel and for Sanctions and the ALJ's subsequent order regarding 
this motion were based upon a failure to respond to the request for 
admissions, then proper authority would exist for the use of Section 
68.21.2/ Neither the AU nor the complainant suggested 28 C.F.R. 
§68. 23(e) or Section 274A(e)(2) of the INA as a means of requiring 
the respondent to comply with the subpoena, which would have been the 
appropriate procedure. The ALJ's granting of the motion for summary 
Judgment was based upon the findings of inference. Because the 
findings of inference were improperly made, a genuine issue of 
material fact exists. Therefore, the granting of summary judgment is 
incorrect. 

2/ It is clear from a reading of Section 68.21 as a whole that the 
reference in Section 68.21(c) to actions which an ALJ may Lake for 
failure to comply with "an order," is a reference to an order 
compelling a response to a discovery request made pursuant to Section 
68.16 through 68.20. 28 C.F.R. §68. 21(a). 

In addition, the CAHO found that Rules 11 and 37(b) (2) of the FRCP, and 28 
CFR S 68.21 (c), do not empower Administrative Law Judges to impose monetary 
sanctions for attorney conduct. 


3 
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Tlie CAHO's dec:isi(jr: concluded us follows: 

VI . FINDINGS OF FACT AND CONCLUSIONS OF LAW 

I Nave conducted a review of the Administrative Law Judge's Decision 
and Order. The documents identified in the record, and arguments 
presented by counsel, as c(jntairied in the record, have been carefully 
considered, and I find the following: 

{!) Where the statute and regulations set out the method for 
enforcement of a subpoena, the ALJ has no authority to enforce a 
subpoena in any other manner. Therefore, the finding of inferences 
by the ALJ in enforcing the subpoena were improperly made. 

( 2 ) Because the finding of inferences was Improperly made, a genuine 
issue of material fact exists and the ALJ's granting of the motion 
for summary judgment is incorrect. 

(3) Given the absence of .specific slatulory or regulatory authority, 
the ALJ erred in imposing sanctions against respondent and 
respondent's attorney as a punitive measure for misconduct. 

■.1; * A 

ACCORDINGLY, 

pursuant to 8 II.S.C, §p24a (e) (7) and 28 C.F.R. §68,51, the Decision 
and Order o£ the Administrative Law Judge is hereby vacated, 

8. Respondent's appeal had made no contention that I had no authority to 
enforce a suupoena by making a finding of inferences, or to impose sanctions 
against a respondent and its attorney for misconduct. 

9. By letter to both counsel dated December 10, 1990, I requested them 
to advise me what action they wished taken in this case. 

10. By letter dated December 20, 1990, complainant's counsel slated, in 

part: 

Since it appears that the December 5, 1990 decision issued by the 
adel Administrative Hearing Officer has the effect of shifting 
jurlsdictioii back to this Honorable Court, Complainant intends to 
serve on respondent, on or before December 28, 1990 a Request for 
Production of Documents pursuant to 28 C.F.R. §68.18. 

11. By letter dated December 26, 1990, respondent's counsel, Joel 
Stewart, stated, in part: 

Order of Vacation is Equivalent 
to Order of Dismissal 

On December 5, 1990, Judge Jack E. Perkins, Chief Administrative 
Hearing Officer [CAHO] , vacated a decision and order which you have 
issued on November 5, 1990. 
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The dee i. '5 ion war. ior.iKMl iiiid(?r the aiil.horily of Lhe CAHO wJio in 
a(i l.hor i zed Lu perforiit de novo aditii n i.st.ralive review. The scope of 
Lhe CAHO's review ami order is LhaL "The order of the Ciiief 
Adiulnisl.ral.ive Hearing Officer shall betniine the final order of l.fie 
ALLorney General." (Sec. 68.5.1(a) of 28 C.F.R. 

The regulalioHS authorized Lhe CAHO to adopL, affirm, modify or 
vacate your order of November 5, 1990 according Lo 28 C.F.R. Sec. 
68.51(a). Furthermore, the regulations do not prcjvide Lhe CAHO with 
the authority to remand the case to an ALJ for further proceedings, 
nor did Lhe CAHO's decision include a remand of any kind. 

The Final Order of the Attorney General is Lhe Final agency 
decision: 

8 II.S.C. Sec. 1324a(e)(7) provides in part: 

The decision and order of an administrative law judge shall become 
the final agency decision and order of the Attorney General unless, 
within 30 days, Lhe ALLorney General modifies or vacates Lhe decisio 
and order, in which case the decision and order of Lhe Attorney 
General shall become a final order under this subsection. 

The December 5, 1990, order <)f the CAHO is the final order of the 
Attorney General and the order of vacation acts like an order of 
dismissal and there is no further action pending before this court o 
before Lhe Attorney General - 

As the attorney general has reached a final decision and issued a 
final order, Lhe instant proceedings have been terminated. OLherwis 
the term "final order" and "final decision" would have no meaning. 

12. Hr. Stewart's December 26 letter also included the following: 

Notice of Vithdrawal of ALLorney 

As the present action has been vacated and the ALLorney General has 
issued his final decision, Lhe attorney for the Respondent, Joel 
Stewart, hereby notifies all parties that he no longer represents th 
Respondent in the manner of Case No. 89100162 and offers thi.s notice 
of withdrawal from the said proceedings effective immediately. 

13. Over dale of December 22, 1990, complainant directed a request for 
production of documents to attorney Joel Stewart. By letter to me dated 
January 2, 1991, Hr. Stewart stated, inter alia: 

. . . the CAHO has i-ssued an order of vacation without remand Lo 
this Court. This decision automatically became the final order of 
Lhe Attorney General. Therefore, the Attorney General has completed 
its administrative/judicial procedure. No further controversy exist 
and this court no longer has jurisdiction over Lhe Respondent. 

14. Under date of January 3, 1991, respondent submitted a request for 
attorney tees totalling $17,460.00 under the Equal Access Lo Justice Act, 5 
U.S.C. §504(a). This document began with, "United Stales Department of 
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Ousl. I (:<?/Fxe(’ij I i ve Office; for liiim i ij rn !. i on Rev i ew/Of f icc of (he Cliief 
Arlniiii i ;;l. ra I i ve Heariny Officer;" arirf at.ai.erl, i, n L e r alia , t.fial t.fie mailer "waa 
peiiifidg liefore Ihis coarl iirilil .i final order and dec;!;; ion was rendered bv (.he 
Chief fldnii Ji i slra li ve Heariny Officer" on December 5, 1990. Over dale of 
January 11, 1991, complainanl filed an opposilion lo Ihi.s reque.sl, capLiuned 
MoUon lo Deny 11e.spondeiil ' s Requesl for AMorney’s Fee.s." This documenl 
asserled lhal Ihe appllcalion "does not. comply wilh Ihe requiremenls of 
§504(a) (2) since a final dispo.silion in Ibis adversary adjud icalion" has not 
oeen made by eilher Ihis Honorable Courl or Ihe Office of the Chief 
Adminislralive Hearing Officer . . . Fur Lheniiore, respondenl's application 
does nol show lhal respondenl is a prevailing parly." 

15. The covering Teller on respondenl's FAJA appl icalion conlained Ihe 
erilry, above "Dear Sirs," ' ' 

Uni led Stales Deparlmenl of Jnslice 

Executive Office for Tinmigralion Review 

Office of the Chief Adminislralive Hearing Officer 

5107 Leesburg Pike 

Falls Church, VA 22041 

AL the boLloni of the leller is the enlrv: 

cc: Angel Lahera [coutplainanl ' s counsel] 

Judge Sherman 

Mr. Slewarl sent, a copy of Ibis leller and Ihe allachmenls to 
Rosslyn, Virginia. When I received this packet of documents, 
dj. reeled lo Ihe CAHO and not lo me. 


my office in 
T read them as 


r dated January 4, 1991, I rejected Mr. SLewarl’s offer of notice 

or withdrawal from the proceedings. I based this action on the fad thatShe 
parlies were in dispute as Lo whether the CAHO’s order of December 5, 1990 ' 

and''oi''lhe facrf^'^M Proceeding or a shift of jurisdiction back lo me, 

dewarl q ^'onXusion generated by various documents filed by Mr. 

otewarl, which were mutually contradictory as to respondent's present address 

p werTfaccenPr'*^' "f individual with unquestionable 

power to accept docuiiient.s on respondent's behalf and his law office as the onlv 

address where such documents can be unquesL ionabl v delivered.2 T found it ^ 

inappropriate Lo permit Mr. Stewart to withdraw a^ respondent's counsel udess 

DeceilJei s'iKiL'I’rrllf “ ’’"'"'iU-e aeUminkio,, IbaL hL 

I . ected a dismissal of this proceeding (no clarification has 

comolainanl the CAHO) , (2) Mr. Stewart had advised the CAHO, 

(-ompldinanL, and me of th e name, title, address, and telephone number of 

By letter to me dated January 9, 1991, Mr. Stewart complained, in effect 

fo? such iciion " Tf "wil-J'ouL showing any legal authority ' 

ir .such action. By letter to Mr. Stewart dated January 18, I drew his 

Firearms Center. Inc. . 802 F.2d 676, 679 (3rd Cir. 
73 3 A p Credit Co. v. Lawco Energy, Inc. , 86 FRD 708, 712- 

19741 ^t^^ i ^CPer V. Pearson, 374 F.S. 591, 600 (D.C. Fla. 

]l n ' * Reading Coal & Iron Co .. 27 F.S. 256, 257 

(E.D. Pd 1939); and 28 CFR Sec. 68.31(c). Mr. Stewart has not thereafter 

unequivocally que.sLioned my authority Lo Lake such action with respect lo 

a proceeding pending before roe. lun re.specx to 


- A - 
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;;()ni(?()iie ('Isse viho ;;u(.;!i povof lo a(.;(;Bpl, docmuenl.s {he lias not. dofui so, 

all liuuyh lie ooril, j nues lo represcMit responderil f(jr purpusies u[ l.lie EAiTA 
proceeding), or (3) aiioLher alLorne}^ filed a rioLice of appearance on 
respondenl. ’ ;j behalf {no such noLice has been filed). 

Ry lel-Ler Lo Hr. RLewarL dated January 4, 1991, CAHO Perkins slated that 
under EAJA, such an application "must initially be presented to the 
Administrative Law Judge who presided over the case. Accordingly, the Chief 
Administrative Hearing Officer has jurisdiction only Lo review such a decision 
pursuant to 28 C.F.R. §68.51." By letter to me dated and postmarked January 9, 
1991, and received by me on January 15, 1991, Mr. Stewart stated, inter alia , 
that the EAJA requests: 

were made to the agency but proffered to both Judge Perkins and 
yourself. You presided over the case, but Judge Perkins issued the 
final decision. Judge Perkins' name appears on the request as 
„ primary addressee, as he is the Chief Administrative Hearing Officer. 
Jhe request for fees is directed to you equally as Lo him, as you 
have both performed the duties of a "deciding official." 

16. In addition, the letter stated: 

... T am asking you Lo withdraw yourself from this case, as T 
believe there is sufficient reason to believe that your decisions can 
>no longer be viewed as objective and fair, equally Lo the Respondent 
and the Complainant. T am also asking Judge Jack E. Perkins, by copy 
of this letter, to assign the EAJA request Lo another judge. 

17. By letter to Mr. Stewart (with a courtesy copy to CAHO Perkins) dated 
January 18, 1990, I staled, in part: 

Receipt is acknowledged of your letter dated January 9, 1991, 
requesting that I withdraw from this case; I am not quite clear 
whether your request is limited Lo the EAJA fees matter. Your letter 
also requests Chief Administrative Hearing Officer Jack E. Perkins Lo 
assign your EAJA request to another judge. Your attention is called 
Lo 28 CFR Sec. 68.28(b) (c), which provides: 

(b) Wlieiiever any party shall deem the Administrative Law Judge for 
any reason Lo be disqualified . . . Lo continue Lo preside . . . in a 
particular proceeding, that party shall file with the Administrative 
Law Judge a uiotion to recuse. The motion shall be supported by an 
affidavit setting forth the alleged ground for disqualification. The 
Administrative Law Judge shall rule upon the motion. 

(c) In the event of disqualification or recusal of an Administrative 
Law Judge as provided in paragraph . . . (b) of this section, the 
Chief Administrative Hearing Officer shall refer the matter to 
another Administrative Law Judge for further proceedings. 

18. A motion from Mr. Stewart dated January 28, 1991, states, "Kindly 
recuse yourself," and attaches an affidavit by him. Both the motion and the 
affidavit are captioned "Pursuant to Request for Attorney Fees." 


7 
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1<). Over i]dle of Janiii^ry 10, T i-SKued l.he ruHowtrig order; 

Over diile of January 38, 1391, al.l.urtiey Joe] SlewarL filed a inol.ioti, 
with an aecompany i n<j affidavit., t.lidt. T recuse iny.self. Because both 
the mol i(!n and l.he affidavit, are capt.ioned "PursuanL t.o Request, for 
,\Lt.orney Fees,” T infer t.hal. Lhe mot.ion is limifed Lo l.he Equal 
Access t.o Just. ice Act. aspect, of t.’nis proceeding (5 IJ.S.C. §504(a)), 
and does not. extend to any aspect of this proceeding whicti may arise 
under 8 II. 8. C. §1324a. The parties are hereby ordered to show cause, 
on or before 14 days from the date of this Order, why the motion for 
recusal as to the EAJA proceeding should not be denied, without 
prejudice, on the ground that tlie EAJA petition is premature in that 
It was filed before a final disposition in the adversary 
adjudication, and heff)re respondent would be able t.u show that it is 
a prevailing pari.y. . . . Failure to reply will be deemed to 
const, i l.iite consent. . 

20. By each of two letters dated February 13, 1991, Mr. Stewart 
reiterated his request that T recuse myself. Tri addition, he sl.ated in one of 
these letters: 

The decision issued by Judge Perkins on December 5, 1990, is clearly 
a final agency order. Please see my letter of December 26, 1990, 
entitled, "Order of Vacation is Equivalent Lo Order of Dismissal". 

8 U.S.C. Sec. 1324a(e)(7) provides in part, 

"The decision and order of an adiiiJ n istratJ ve law Judge shall become 
the final agency decision and order o.[ Lhe Attorney General unless, 
within 30 days, the Attorney General modifies or vacates the decision 
and order, in which case the decision and order of the Attofriey 
General shall become a final order under this subsection . " 
(Underlining provided). 

Tn addition to the fact that Judge Perkins' order is a "final 
order”, Lhe Respondent prevailed in the proceeding because Lbe final 
order vacated the orders which had been improperly entered against 
Lhe Respondent and its attorney. 

Thus, Judge Perkins' order provides the respondent with a "final 
agency order" and in which the respondent is a "prevailing party”. 

The OSC issued by you on January 30, 1991, does not establish any 
rationale or legal theory upon which a contrary decision can or 
should be reached. As the regulations upon which Judge Perkins' 
action was based are quite clear, and no legal theory to the contrary 
has been proposed, there is no reason why Lhe order Lo show cause 
should be granted. 

21. By letter Lo complainant's counsel dated February 13, 1991, Mr. 
Stewart stated, inter alia , that he could not accept service of complainant's 
January 31, 1991, "Motion Lo Compel,” OF /any other pleadings, because, inter 
a1 ia , "Tliere is no longer a 1324a proceeding pending before the agency once a 
final agency order was issued on December 5, 1990, by Judge Jack E. Perkins, 


- 3 - 
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] i .Sill i ;i;: i (Kj l.fu-; priiciHMl i iKj . T?u-i lol.l.er furl lief 
longer ex ini;;." 


Ill is [iroceed i rig "no 


2 ?.. By lei.Lrii' rlaled Febriiar'y 15, 1391, bul. riol Taxed lo me inil.il Februarv 
19, comp! a i nanl ' ;s coun.sel s la led, i nler alia , Llial lie "has no object ion lo and 
in Tact consents tc) dismissal without prejudice of the iiiol.ion for recusal" 
(emphasis in original). 


33. By letter to me dated February 14, 1991, Joel Stewart stated, in 

part: 

T received a copy of a document entitled, "Order to Show Cause Why 
Complainant's Motion to Compel/Hotion For Sanctions Should Not Be 
Granted", in l.he matter of Nu Look Cleaners of Pembroke Pines, Tnc., 

8 U.S.C. Sec. 1334a Proceeding, Case No. 89100162. 

A final order was issued in this case by order dated December 5, 

1990. That order automatically became the final order of the agency. 
As such, the proceeding in question ceased to exist. I also notified 
this court and the Complainant that I no longer represent the former 
Respondent, Nu Look Cleaners of Pembroke Pines, Tnc. in the former 
proceedings. Since the proceeding was brought to a final agency 
order, your court has no further jurisdiction, except to consider the 
application for attorney fees which is presently before you. 

Tn addition, T filed a motion for recusal, but you have thus far 
ignored the motion. You choose instead to continue to issue orders 
and perfoim adjudicative functions, as if the motion for recusal were 
not before you. 

Tn Your Order to Show Cause dated January 20, 1991, you took the 
position that you would adjudicate the EAJA request after resolving 
the issues described in the OSC, i.e., whether the EAJA request was 
premature. Your OSC dated February 1.1, 1991, is a contradiction of 
that position, as you can not concurrently maintain jurisdiction 
under the 8 U.S.C. Sec. 1324a Proceeding and under the request for 
fees under EAJA. 

B. Analysis and Conclusions 

1. Mr. Stewart's request that 
I recuse myself with 
respect to the EAJA proceeding. 

The affidavil. attached Lo Mr. Stewart's motion for recusal dated January 
28, 1991, slates in its entirety: 

The unusual actions you have taken in this case, in which you 
^ ^ ^ your authority, given [sic] improper weight to evidence, and 

ruled that T be held personally responsible for the Respondent, form 
^ ^ ^ ^ for this motion lor recusal.^ 


^ T need nut and do not consider whether the requirements for a supporting 
affidavit in 28 CFR 68.28{b) are the same as the requirements in 28 U.S.C. 

(Footnote continued) 
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To l.lie exl.enl. l.hal affi 

revernoO {^Kri.aiii rul ingB by me, i 
ro.euisal. II.S. v. Pari i n . 35?, F.! 
434 II.S. 903; Ciuonone v. Tiiggej 
1987), cerL. denied 108 S.CL. 48 
F.S. 497, 514-515 (8.0. Sparl.anbi 
allegedly gave "improper weight,' 
it was, let alone speeify why my 
for recusal.'* .Accordingly, Hr. 
respect t<} the FAJA proceeding i 

?. . Complainant' 
request 


idavit relies on the fact that the CAHO 
Ihe affidavit is insufficient to call for 
?.d 621, 637-638 (5th Cir. 1977), cert, denied 
tt Groiin, Ttic. , 822 F.2d 335, 347 {3d ^Jr. 

,7; Duulan Coro, v. fleering Mil l iken Tnc . , 400 


i , UUM4 — — ri; : i • i t 

uirg niv. 1975). As to the evidence to wh Hih T 
" Hr. Stewart's af f i dav i t f a i Is to .specify what 
alleged error in connection therewith calls 
Stewart's motion that T recuse myself with 
s hereby denied. 

s motion to deny respondent's 
for attorney's tees 
under the F.AJA 


irSiet oi tHycSHofrniiino l.l,at "tecHUBe Lhe [ 

U suit :r'L»u; .o,n., re»ui.. r.,re.«r 

unresolved Respondent's contention that the CAHO s order was ' "o 

Cf rirL; of dismissal appears to be based L 

n.S.C. §1324a(e) (7), and 28 CFR §68.51 (a), do not afford the CAHO the power . 

§144; or whether, if they are, they have been satisfied by Mr. Stewart's 
affidavit. A letter to me from Mr. Stewart dated February 13, 1991, 
alleges that the CAHO "found that your decisions were 

and, as such, they amount to an abuse of disrcretron. Taken individu y 
•ind cumulatively, they show prejudice against the movant. 

4 Up to this point, not much evidence of ai.y kind has ^^^cus^ 

oarlv Mr Slewarl's lelLer of January 9, 1991, requeating that. T - 

complained abonL mj alleged »<-'Oun i" 9 i»i »9 InnuHicienl .eiglil 
to an affidavit given by Sherida Allen on September 4, *.990. My rep y 
letJer dated January 18: 1991, states, in part, ''In connecUon h . 
conLention you may choose to make regarding my alleged “voi ^ 

Allen's allegedly uncontroverted affidavit dated September 4, 199 , 
may wish to discuss pages 5-6 of my ‘Final Order' dated November 
and the affidavits of Walter Smith and David Levering, dated October 10, 

1989 ** 

5 Complainant's motion is further grounded on tbe allegation that 
respondent's application dated January 3, 1991, does not allege that 
respondent is a prevailing party. In view of my ultimate ‘ ^ 
this application, T need not and do not consider whether such an omission 
would call for dismissal assuming that respondent were in fact a 
prevailing party and In view of respondent's February 13, 1991, claim oJ 
such status (see rhetorical paragraph 20, supra). 

need not and do not consider the effect, on an otherwise sufficient 
timelv application, of its failure to claim that respondent is a P^^ty 
within the meaning of 5 U.S.C. S504(b) (1) (B) , especially paragraph (i i) . 
This omission is not alluded to by complainant. 


- 10 - 



Ref. No. 308 


remarid a proceeding or lo odii f 1. j r i r»d i cL i (jn hack l.o du admi ii i si. ra I i ve law 
judge. This t:ofil.en I i on ha.s no meril. U.r>. v. Koamer i can. Trad i ng Corp . , OCAHO 
Case No. 39100097. (order of SepLember 76, 1989, in view of order daLed June 19, 
1989). Indeed, Mr. SlewarL’s "RequesL for Adrni riistrali ve Review” dated 
Noveuiber 17, 1990, appears lo assume lhal the CAHO has this power; that requesl. 
staled llial ’’there are genuine Issues of fact, which must be decided by the 
t rier of fact.” (see rhetorical paragraph 6, supra ) . 

In view of iny conclusion that the CAHO's order of December 5, 1990, did 
not lerminate these proceedings, a final disposition of t.his adversary 
adjudication has not been made, and respondent will not be able lo show (at 
least at this juncture) that as to the merits of the case it is a prevailing 
parly, w i th i ri the meaning of 5 II.S.C. §504(a). Accordingly, respondent’s KAJA 
request is hereby denied, on the ground Lhal it is premature, without prejudice 
to respondent’s right timely to renew such a request after a final disposition 
of this adversary adjudication has been made and if respondent can then show 
that it is a prevailing party within the meaning of 5 II.S.C. §504{a)(2), 

(b) (1) (B) . See Atjke Bay Concerned Cit. i/.en’s Advisory Council v. Marsh , 779 
F.7d 1391 {9th Cir. 1986); Tavlor v. Heckler , 778 F.7d 674, 677-678 (IlLh Cir, 
1985); Miller v. United States , 753 F.2(1 270, 273-274 (3d Cir. 1985). My 
rejection of respondent’s contention that the CAHO’s order of December 5, 1990, 
constitutes a final order makes it unnecessary for me to determine whether, if 
it had been a final order, respondent’s KAJA application would have been timely 
under 5 IJ. S.C. §504(a)(2), in view of the format of that application, which 
format led both the CAHO and me lo initially infer that the application was 
directed to Ihe CAHO alone. Mr. Stewart’s letter advising me that the 
application was also directed to me was not received by me until January 15, 
1991, more than 30 days after the issuance of the CAHO’s December 5, 1990, 
order. See IJ.S. v. G.b.C. Restaurant, Tnc. , CAHO Case No. 89100063, December 
18, 1990, petition for review pending. No. 91-5003, llLh Cir. 

3. The status of my order of January 4, 1991, 
rejecting attorney Joel Stewart’s offer 
of notice of withdrawal from proceedings 

In view of my finding that the 1324a proceedings are still pending before 
me, my order of January 4, 1991, rejecting Mr. Stewart’s offer of notice of 
withdrawal from proceedings, is still viable; and unless vacated by me, remains 
in force unless ami until satisfaction of one of the alternative conditions 
specified therein will enable complainant’s counsel, the Chief Administrative 
Hearing Officer, and me to know the name and address of someone on whom papers 
clirected to respondent can be effectively served. 

4. Complainant’s motion to 
compel/moLion for sanctions, dated 
January 31 , 1991 . 

By letter Lo complainant dated February 13, 1991, Mr. Stewart stated that 
he refused to accept service of complaiiianl’s Jannary 31, 1991, motion to 
compel/maLion for sarici ions, on the ground LhaL (1) the 1324a proceeding is no 
longer pending bee it was dismissed by the CAHO’s order of December 5, 

1990; (2) Mr. SLewarl had withdrawn from these proceedings; and (3) ’’The order 
of Judge Sherman dated January 4, 1991 [refusing to accept his rvollce of 
withdrawal; see rheto paragraph 15, supra l J.s void for the reasons 

mentioned above and because Judge Sherman has no jurisdicLion to issue such an 
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ordt^r." Til forequiiiu porLiotiH of Llii;; docmneril. , I have found Lfial. Nr. 

Olewarl. was in error when ina iiiLai jiiiuj Llie fureyoiny yosilloiiu. However, in 
order Lo afford Mr. SLewarL the opporLuiiiLy Lo re.spond Lo oumpla.inanl ’ s 
motion on the merits, such a respon.se will he entertained by me if received on 
or before 14 days from the date of this document. Failure Lo reply will be 
deemed to consLitute consent. 

Dated: March 8, 1991 


^h. 'OU'^-'yy^ 

Nancy Sherman 
National Labor Relations Board 
Division of Administrative Law Judyes 
Rosenthal Building - Suite 601 
1550 Wilson Boulevard 
Arlington, VA 22209-2426 




